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FORM A 

 

 

 

 

 

 

 

 

 

IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 
SONITPUR, TEZPUR 

 
Present: Sri SK Ghosh, AJS,  

                          Addl. Sessions Judge(FTC), 
                                Sonitpur, Tezpur. 

 
 

[Date of the Judgment] 

24-06-2022 
 

 
[Sessions Case No 184 /2018] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

through Md. Isob 

Ali. 

 

 
REPRESENTED BY 

 

 
Learned Addl. P.P. Mr. A Baruah. 

 
 

 
ACCUSED PERSON 

1. Md. Ainul Hoque. (A-1). 

Son of- Abdul Gafur.  

      r/oVill- Singhitoli 

P.S.-Tezpur, District- Sonitpur, Assam. 

 
REPRESENTED BY 

 
Mr.B. Borthakur. (Learned Defence Counsel). 
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FORM B 

 
 

           Accused Details 

 

 

 
  

Date of Offence  Prior to seven months from the date of 

lodging ejahar on 28.04.2017. 

Date of FIR. 28.04.2017. 

Date of Charge-sheet  30.11.2017. 

Date of Framing of Charges  27.09.2018. 

Date of commencement of evidence  01.04.2019. 

Date on which judgment is reserved Nil. 

Date of the Judgment  24.06.2022. 

Date of the Sentencing Order, if any  27.06.2022. 

 
 

 
Rank of 

the 

Accused 

 
 
 
 
Name of 

Accused 

 
 
 
 
Date of 

Arrest 

 
 

 
Date of 

Release 

on Bail 

 
 

 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 
 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438,Cr.P.C. 

A-1. 

Cultivator. 

 

Md. Ainul 

Hoque. 

 

 

29.04.2017. 

 

05.7.2017. 

376 IPC Convicted 

u/s.376 IPC. 

Rigorous 

imprisonme

nt for 10 

years and 

fine of 

Rs.10,000/- 

i/d s.i for 3 

months. 

 

2 months 06 

days. 
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Form C 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Mustt. Roshida Khatun. Other witness. 

PW2 Md. Nurul Islam. Other witness. 

PW3 Md. Yasin Ali.  Other Witness. 

PW4 Md. Isab Ali. Informant. 

PW5 Musstt. X. Victim. 

PW6 Dr. Tutumoni Handique. Medical Witness. 

PW-7 Md. Hazarat Ali. Other Witness. 

PW-8 Musst. Roshidon Nessa. Other Witness. 

PW-9 Sri Nilotpal Bhuiyan. Police Witness/Investigating Officer. 

 

B. Defence Witnesses, if any: 
 

 

 
 
 
 
 
 
 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 

 

 
 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

1. Sri Apurba Kalita. Expert Witness. 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

 

B. Defence: 

 
 
 

C. Court Exhibits 

 

Sr. No Exhibit Number Description 

1 Ext.P-1& Ext.P.2/PW--4 Ejahar and Statement u/s.164 Cr.P.C. 

2 Ext. P-3/PW-6 Medical Report. 

3 Ext. P-4, Ext.P.5 and Ext.P.6/PW-9 
Sketch Map, Charge Sheet and Statement of 

PW-Hazarat Ali u/s.161 Cr.P.C 

Sr. No Exhibit Number Description 

NIL NIL Nil 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 
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D. Material Objects: 
 

 
 

J U D G M E N T. 

 

1.          The brief story of the prosecution’s case is that on 

28.04.2017 the informant Md. Isob Ali lodging a written ejahar with the 

then OC, Tezpur PS informed that his sister Mustt. “X” (actual name of 

the victim is concealed) is a deaf and dumb girl. Taking the opportunity 

of her helplessness and distress accused Ainul Hoque raped her 

forcefully about 7 months ago from the date of lodging the ejahar and 

threatened her with dire consequences if she discloses the said fact of 

rape to anybody else. On being enquired on featuring her physical 

changes and about stoppage of her menstruation, she apprised that 

Ainul Hoque forcefully raped her and as a result she became pregnant 

of six months.  

 

2.   Acting on the informant, Tezpur Police station registered a 

case being Tezpur P.S. Case No.760/2017 u/s. 376 IPC and 

investigated the case. 

 

3. During the course of investigation, police visited the place of 

occurrence, recorded the statements of the witnesses, got the victim 

girl medically examined and collected medical examination report. 

Arrested the accused on surrender and forwarded to the Court. 

Thereafter on conclusion of investigation, police found a prima-facie 

 

Sr. No 

 

Material Object Number 

 

Description 

1. Nil 
Nil. 



Sessions Case No. 184 of 2018  Page 6 
 

case made out u/s.376 IPC against the accused and thus submitted 

charge sheet against the accused Ainul Hoque u/s.376 of IPC for facing 

trial.   

 

4. As the offence under section 376 IPC is exclusively triable by the 

Court of sessions, after complying with the provision  of Section 207 of 

Criminal Procedure Code (in short “Cr.P.C”), the learned Judicial 

Magistrate, First Class, Sonitpur committed the case to the Court of 

learned Sessions Judge and thereafter the case has been made over to 

this Court for trial. Hence, this case. 

 

5.  During trial, my learned predecessor framed charge 

under section 376(2)(j) IPC against the accused Ainul Hoque upon 

perusal of the materials available on record and hearing the learned 

counsel for both sides. When the contents of the charge was read over 

and explained to the accused person, he pleaded not guilty and 

claimed to be tried. 

 

5. During the course of trial, prosecution examined as many as 9 

(nine) witnesses including the medical officer and the investigating 

officer. One Court witness is also examined keeping in view the 

peculiar facts and circumstances of the case. 

 

6. On conclusion of prosecution evidence, accused was examined 

u/s.313 Cr.P.C. Accused admitted all the implicating evidence against 

him while confronted with such implications. On being asked the 

accused however, declined to adduce evidence in his defence.  

 

POINT FOR DETERMINTAIOTN: 

 

(i) Whether seven months prior to 28.04.2017 at Singitoli 

under Tezpur P.S the accused Ainul Hoque committed 

rape on Musstt. X (sister of the informant) who is 
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physically disable person and thereby committed an 

offence punishable u/s. 376 (2) (j) of IPC ?  

 

DECSISION AND REASONS FOR THE DECISION. 

 

7.  I have heard argument advanced by the learned counsel for 

both sides at length and also have meticulously gone through the 

entire evidence both ocular as well documentary, available on record. 

 

8.  The learned Public Prosecutor advancing argument submitted 

that the victim is a deaf and dumb girl and in her evidence by way of 

gesture has fully corroborated the prosecution story and other PWs 

also supported the case of the prosecution. According to him, in the 

present case, prosecution has been able to bring home the guilt of the 

accused. Hence, prayed for awarding adequate punishment to the 

accused in accordance with law.  

 

9. On the counter learned defence counsel representing the 

accused submitted that  there is evidence on record that there is land 

dispute between the parties and the victim did not disclose about the 

fact of rape for long six months and after six months only, while the 

victim was medically examined and her pregnancy had been 

determined, a village meeting held, wherein the victim shown the 

house of the accused, where there are houses of other 20/25 persons 

and thus the informant and his family members suspected the accused 

and lodged the ejahar of the alleged occurrence which is nothing but 

after thought one. Further the I/O neither examined the victim nor has 

taken any steps for examination of the victim by an expert. That apart 

the victim being a deaf and dumb girl, DNA test was the only option 

which could determine the paternity of the child but the I/O did not 

take any steps for DNA test. Over and above evidence of the 
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prosecution witnesses are contradictory to each other and as such 

prosecution failed to bring home the charge against the accused 

beyond reasonable doubts. Hence, the accused deserves acquittal and 

thus prayed for acquitting the accused. 

 

10. The star witness of the case in hand is the victim herself and 

she is examined as PW-5  (The witness is called inside the chamber of 

my learned predecessor for examination in presence of learned 

advocate for the accused, learned Addl. P.P and the accused. The 

witness is deaf and dumb. The witness is accompanied by her brother 

and sister namely Ishab Ali and Ayesa Khatoon. They stated that the 

victim never attended any formal school. Thereafter, the victim is 

allowed to seat with her child and her brother and sisters were sent out 

of the chamber. Since the victim has not attended any formal school, 

nor she could speak, my learned predecessor deem it proper to note 

the gestures made by the victim in presence of the accused and his 

learned advocate.) 

 

11.           When the victim was pointed to the child and made a 

gesture questioning as to whose child it is, the victim has pointed 

towards the accused. The victim also cried and made gestures about 

gagging her mouth by accused putting something over her neck and 

also pressing her breast.  

 

12. During cross examination learned advocate for the accused has 

made gestures to the victim pointing towards the child denying the 

relation with accused, the victim denied by making gestures or denied 

the gestures that accused has not put her under threat.  

 

13. The defence on recording the above gestures submitted that the 

victim has been tutored by her sister and brother. 
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14. Although statements of the victim was not recorded by the I/O 

but there is explanation in his evidence that he made attempt to record 

the statements of the victim by expert but he could not do so due to 

non availability of expert. 

 

15. The CW-1, who being special educator in his evidence very 

categorically stated that it would not be possible on the part of special 

educator to understand the sign and gestures of a deaf and dumb 

person until he/she attended formal school of education. In the instant 

case the victim never attended formal school of education, so, had if 

been the I/O was successful in his endeavor to get an special educator 

then also it was not possible for the I/O for recording the statements of 

the victim with the assistance of such special educator. However, her 

statements could have been recorded with the assistance of her family 

members who are familiar to the signs and gestures of the victim but 

the I/O did not do so, which amounts to halfhearted investigation of 

the case. Nevertheless, evidence of the victim has been recorded in the 

court from her signs and gestures in presence of both the parties. It is 

settled position of law that fanciful investigation cannot be a ground of 

acquittal if otherwise creditworthy evidence is available on record. 

 

   In the case of State of UP v. Anil Singh reported in 1988 (Supp) 

SCC 686, the Hon’ble Supreme Court held that a Judge does not 

preside over a criminal trial merely to see that no innocent man is 

punished. A Judge also presides to see that a guilty man does not 

escape. One is as important as the other. Both are public duties which 

the Judge has to perform. 

   In the case of State of W. B. Vs. Orilal Jaiswal reported in 

(1994) 1 SCC 73, the Hon’ble Apex Court  held that justice cannot be 

made sterile on the plea that it is better to let a hundred guilty escape 

than punish an innocent.  
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  In the case of Mohan Singh Vs. State of MP reported in (1999) 2 

SCC 428, the Hon’ble Supreme Court held that courts have been 

removing chaff from the grain. It has to disperse the suspicious cloud 

and dust out the smear of dust as all these things clog the very truth. 

So long chaff, cloud and dust remain, the criminals are clothed with 

this protective layer to receive the benefit of doubt. So it is a solemn 

duty of courts, not to merely conclude and leave the case the moment 

suspicions are created. It is the onerous duty of the court, within 

permissible limit, to find out the truth. It means, on one hand no 

innocent man should be punished but on the other hand to see no 

person committing an offence should get scot-free. If in spite of such 

effort suspicion is not dissolved, it remains writ at large, benefit of 

doubt has to be credited to the accused. " 

16. Let us now scrutinize whether the other prosecution witnesses 

lend support to the evidence of the victim. 

 

17. PW-1, Roshida Khatun stated that her sister Musstt. X cannot 

speak, but, she can express herself by making gestures. They 

understand her language and she also understand their gestures. 

Mustt. X never attended school. The incident took place about two 

years back.  Musst. X always used to remain in the house. Musst. X 

complained of stomach pain and vomiting tendency. They thought that 

there is worm in her stomach and accordingly they brought medicine 

from doctor and gave it to her but, it did not work. Thereafter, as per 

advice of doctor, took her for ultrasound. Then doctor told them that 

her sister Musst. X is six months pregnant. Musst. X informed them 

that due to the accused she became pregnant. A meeting was called in 

the village and in the meeting also she pointed towards the accused for 

her pregnancy. Later on Musst. X gave birth to a male child. During 

cross examination she has denied all the suggestions thrown to her by 

defence. 
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18.  Nurl Islam(PW-2) stated that he is the Gaonburha of Singitoli 

village. He knows the victim Musst. X since her childhood. He also 

knows the accused from his childhood. The incident took place about 

two years back. Musst. X cannot speak. She expressed herself by 

giving gestures. The family members of Musst. X two years back came 

to know after examination by doctor that Musst. X is pregnant of six 

months at that time. A meeting was called in the village. Villagers 

gathered. In the meeting Musst. X was called. As Musst. X was 

unmarried and it is reported that she is pregnant, they in the meeting 

by gesture asked her how she become pregnant. Then, Musst. X, took 

him to the house of accused. At that time, other persons also followed 

them. On reaching the house of accused they noticed the accused 

coming out of the house and then, Musst. X pointed towards the 

accused and by gesture showed them that accused had sexual 

intercourse with her and thereafter she started crying. Again they 

returned back to the house of Musst. X where the village meeting was 

conducted. They also took the accused to the meeting, but, accused 

denied the relationship. In presence of villagers, Musst. X again pointed 

towards the accused, but, accused declined to accept. After few 

months Musst. X give birth to a male child. He came to know that 

brother of Musst. X lodged the case against the accused. 

 

19. During cross examination he has stated that he knows that 

accused has got his own family consisting of himself, his wife, two 

children and his parents. Towards the East of Rofijuddin located the 

house of accused. There are two houses near the house of accused. He 

has requested the police to conduct medical examination as to whether 

the pregnancy is from the side of accused. He knows that once victim 

had been to the civil hospital for examination, but, he is not aware 

whether she went to the hospital for the next time. He has denied all 

the suggestions thrown to him by defence. 
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20. PW-3, Yasin Ali stated that his daughter Ajufa gave birth to a 

male child about four months ago. He does not know properly the age 

of the child. Ajufa gave birth to a child from the side of accused Ainul. 

A meeting took place in the village around 2/3 years back and in the 

meeting Ajufa pointed towards the house of accused and also pointed 

towards the accused.  

 

21. During cross examination he has stated that whether he was 

present or not in the meeting, he forgot. Later on said, the meeting 

held in his house. House of Ainul is about 2/3 furlongs from his house. 

There are about 20/30 houses in his neighbourhood. In the meeting 

accused also came. That day he has stated the facts for the first time. 

Since last 2-3 years he is suffering from cataract, he cannot see 

properly to a certain distance. Faijul is his nephew. Faijul has filed a 

case against the accused and five others regarding marpit and the 

same is pending for disposal. That case was relating to landed 

property. He has denied all suggestions thrown by the defence. 

 

22. PW-4, Isab Ali stated that victim Musstt “X” is his sister. She is 

deaf and dumb. She can express herself and they understand her 

expression and signs. The incident took place about 2-2½ years back. 

They noticed that the abdomen of his sister(victim) is becoming large 

and on query, she with signs and gestures expressed that she is 

pregnant. Then, they took her to the doctor for examination. Doctor 

conducted USG examination of the victim and confirmed that she is 

pregnant. On query, the victim with gesture expressed that the person 

who is the cause for her condition keeps beard and wear cap. They 

have decided the matter should be informed to the elders of the village 

and accordingly, they have called the village headman and elders of 

the village. The elder brothers of the accused were also present in the 

meeting. In the meeting, the victim pointed towards the accused being 

the person who is responsible for her pregnancy. The victim in the 
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meeting by gestures and signs told them that she before commission of 

sexual intercourse by the accused requested the accused not to commit 

such thing, but, the accused raped her by putting her in fear of death. 

The elder brothers of accused requested them not to file criminal case 

and proposed that they will try to settle the matter. After two days, 

again the village headman and elders of the village in a meeting asked 

the victim repeatedly about the person due to whom she became 

pregnant. The victim on all occasions, pointed towards the accused. 

The villagers advised them to approach before the police. Accordingly, 

he lodged the FIR regarding the incident. He put his signature in the 

FIR. Ext.1 is the ejahar and Ext.1(1) is his signature.  The contents of 

the ejahar read over to him before he puts his signature. Police sent 

him to the Magistrate for recording his statement. Ext.2 is his 

statement and Ext.2(1) and Ext.2(2) are his signatures. The name of 

Gaonburha is Nur Islam. After 2/3 months of lodging FIR, his sister 

gave birth to a male child. Now the child is with his sister.  

 

23. During cross examination he has stated that Advocate Amiya 

Saika wrote the ejahar as per his version and version of his victim 

sister. He does not know how to read and write. In the FIR, they have 

mentioned that the incident took place about six months ago. At that 

time, the age of his sister was about 22 years. He has narrated the 

incident to police. He forgot whether he has stated before police that 

they have noticed the abdomen of his sister becoming large and she 

informed them that she is pregnant. He forgot after how many days of 

lodging the FIR, police recorded his statement and after how many 

days police brought him for recording his statement. On the day of 

arresting the accused, he gave his statement before the Magistrate. 

They have obtained the birth certificate of the child of victim. He has 

not requested the police for conducting DNA test of the child. Faijul 

Islam is his distant brother. He does not know whether Faijul Islam 

lodged a case against the accused and his brothers. Himself and 
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accused are co-villagers. He does not know regarding the previous 

residence of accused because since after his birth, he found accused to 

be his co-villagers. He knows that the land upon which the accused are 

residing purchased by his predecessors from one of their relative 

earlier. Till detection by them regarding the unnatural enlargement of 

abdomen of the victim, nobody from their family member enquired 

from the victim nor victim mentioned about her condition. Himself and 

his family members earlier never enquired from the victim regarding 

her condition because she is deaf and dumb. They can understand the 

expression and gestures made by victim sister.  He has denied all the 

suggestions thrown by the defence. 

 

24. PW-6, Dr.Tutumoni Handique (M/O) stated that on 29 04.2017 

at 2:00 PM vide registration No. 8030/17, she has examined Musstt 

“X”, 22 years old female, D/o Md. Yasin Ali, R/O Singritoli, P.S. Tezpur 

with Ref. No. Tezpur P.S. Case No. 760/2017 u/s 376 of IPC. Victim 

was dumb, response to sign language. Victim refused physical 

examination on 29.04.2017. Again she was examined on 02.05.2017. 

Internal examination done in presence of GNM Anamika Kalita, Hymen 

absent, no injury seen. P/A examination uterine size upto umilicous +- 

24 weeks. FHS positive, FM positive.  

Investigation: 

1. Vaginal smear done on 02.05.2017 vide lab no. 58/17 at 

KCH, Report was negative. 

2. Urine for pregnancy: positive done at AXCAL, Patients ID 

32011 dtd. 01.05.2017 (Pathologist Dr. D. Mahanta) 

3. USG of abdomen: Normal intra uterine gestation with 

active fetus of 26.1 week of gestational age. Patient ID 

US16 dtd. 01.05.17. Lab AXCAL. (Radiologist Dr. P.K. 

Barman). 
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Opinion: 

1. No sign of recent sexual intercourse  

2. Victim is pregnant 

3. 6 and ½ month duration  

  

Ext. 3 is the report and Ext. 3 (1) is her signature.  

25. During cross examination, she has stated that her medical 

report is submitted along with pregnancy report, Ultrasonography 

report, urine for pregnancy test report. 

 

26. PW-7, Hazarat Ali stated that he knows the accused. His name 

is Md Ainul Haque. Accused is his brother-in-law in relation. He knows 

the victim who is deaf and dumb. The incident took place about two 

years back. He heard from others that Musstt “X”(victim) was raped by 

accused. (at this state, the witness is declared hostile by the 

prosecution). 

 

27. During cross examination by defence he has stated that his 

father stood as “wokil” during marriage of about more than 100 

couples. They used to address Bhindeo to the person who married his 

younger sister. The accused is not his own brother-in-law, but, he used 

to address him as Bhindeo. He is known to every villagers of hhis 

village. He maintains good relation with every villagers of his village. 

He is a cultivator and gets little time for leisure. He used to visit other 

villagers whenever he is in need. He did not notice the incident. There 

are about 10/12 household near the house of accused. There are 

houses of both the sides of the house of accused.   

 

28. PW-8, Roshidon Nessa stated that the incident took place more 

than 2- 2½ years back. Her daughter used to point towards her neck 

and used to vomit. They have suspected that she suffered from worm 
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inside her stomach. They took her to a “Kobiraj”, but her condition did 

not improve. Thereafter, she was taken to the doctor. Doctor advised 

for ultrasound examination of the victim. In the report, it was clarified 

that her daughter is pregnant. They were taken by surprise. Her 

daughter Musstt “X” cannot speak, but, she expressed by making 

gestures, which she can understand. After coming to know that she is 

pregnant, she angrily questioned her. Then, she with gestures showed 

holding by her neck and thereafter, she make gesture of beard and 

cap. They have called a village meeting. In the meeting, her daughter 

was present. On questioning by the members of the meeting, she led 

everybody including gaonburha to the house of accused Ainul. She 

pointed towards the accused. She was also present at that moment. 

The villagers after pointing by the victim towards the accused, 

questioned the accused, but, he denied relation with the victim. 

Another meeting took place for a settlement, but  no decision took 

place. Thereafter, FIR was lodged in connection with the matter. At the 

time of USG, the victim was pregnant of about six months. Lateron, her 

daughter gave birth to a male child. Now, he is about 1½ year old. 

 

29. During cross examination she has stated that at the time of 

meeting, her daughter was pregnant of six months three days. Prior to 

that, her daughter did not tell her that she is pregnant of six months. 

She can understand the gestures of her victim daughter. Ultra-sound 

conducted at Civil Hospital, Tezpur. She does not know the name of 

their village gaonburha. Previously, accused filed a case against them 

involving landed property. Later on, said – no case relating to land was 

there between them. She has denied all the suggestions thrown by 

defence. 

 

30. CW-1, Apurba Kalita stated that he has appeared before this 

Court as per the letter being No DD(C) 61/Pt/1/2012/249 dated, 

Guwahati the 27-05-2019 issued by Principal, Govt BDS Deaf & Dumb 
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School, Kahilipara, Guwahati. The Principal has deputed him as 

interpreter in the present case. He is working as teacher of the above 

school since 2016. He can interpret the signs and gestures of person 

who attended formal school of Deaf and Dumb. It will be difficult on his 

part to explain/interpret the signs and gestures of persons who never 

attended formal school of Deaf and Dumb. Defence declined to cross 

examine the witness. 

 

31. PW-9, Nilutpol Bhuiyan (I/O) stated that on 29.04.2017, he was 

serving as S.I of police and posted as I/C of Borghat police out post 

under Tezpur P.S. On that day, he has received the ejahar lodged by 

one Yusuf Ali on 28.01.2017 with the O/C, Tezpur P.S who after 

registering Tezpur P.S. Case No. 760/2017 u/s.376 IPC endorsed him 

for investigation. On being endorsed, he has recorded statements of 

the informant and available witnesses at the outpost itself. Thereafter 

he has visited the P.O, drew rough sketch map of the P.O, examined 

some other witnesses at the P.O. The victim being deaf and dumb, he 

could not record her statement and it has been mentioned accordingly 

in the case diary. Finding implicating materials against the accused, he 

went to the home of the accused for apprehending him but he was not 

available at his residence. Thereafter on 29.04.2017, accused 

voluntarily surrendered at the out post and accordingly he has arrested 

the accused and forwarded to the Court. He has sent the victim to 

KCH, Tezpur where she was medically examined. Thereafter he has 

collected medical report of the victim which disclosed that the victim is 

pregnant. After completion of the investigation, he found prima-facie 

materials against the accused for committing offence punishable 

u/s.376 IPC and accordingly he has submitted charge sheet against 

accused Ainul Hoque u/s.376 IPC for facing trial. Ext.P.4 is the rough 

sketch map of the P.O wherein Ext.P.4(1) is his signature. Ext.P.5 is 

the Charge Sheet wherein Ext.P.5(1) is his signature.  
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32. He has recorded statements of PW-7 (Hazarat Ali) who has 

stated before him that “About two days back, their villager Md. Isab Ali 

called for a meeting in the village and in the meeting, many villagers 

gathered. After going to the meeting, he came to know that the 

daughter of Isab Ali namely Musstt “X” who is deaf and dumb is 

pregnant. When people in the meeting questioned Musstt “X”, she 

pointed towards the house of Ainul and started crying. Therefore, Ainul 

has been suspected.” Ext.P.6 is the statements of PW- Hazarat Ali 

given before him u/s.161 Cr.P.C. 

 

33. During cross examination he has stated that the incident took 

place about 6/7 months ago from the date of registration of the ejahar. 

There is no specific explanation in the ejahar for delay in lodging ejahar 

but it was delayed due to physical transformation of the victim. In the 

ejahar there is no mention of specific date of incident but it is 

mentioned that the incident took place about 6/7 months ago. He has 

received the ejahar from O/C, Tezpur on 28.04.2017. He has visited 

the P.O and house of the accused on 28.04.2017 itself. He has 

recorded statements of informant Yusuf Ali and witness Yasin Ali, 

Rashidon Nessa and Nurul Islam on 28.04.2017 at the outpost. On the 

same day after sometime, he went to the P.O and there he has 

recorded statements of other witnesses. 

 

34. He has not recorded statements of Syed Ali, Hussain Ali and Ali 

Newaz although their residences are shown in the sketch map being 

the neighbor of the victim and he has not mentioned in the case diary 

as to why he has not recorded their statements. P.O is mentioned in 

the sketch map is the house of the informant. 

 

35. None of the witnesses stated before him that the incident of the 

case happened in the P.O shown in the sketch map. He has sent victim 

to the Court on 29.04.2017 for recording her statements u/s.164 Cr.P.C 
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but her statements could not be recorded because the victim was deaf 

and dumb. At the first instance he did not make endeavor for recording 

statements of the victim by calling formal educator but subsequently he 

tried but did not find such educator for recording the statements of the 

victim. 

 

36. PW-1 Rashida Khatun stated before him that in the meeting 

victim Musstt “X” pointed to the house of the accused Ainul but she did 

not pointed towards the accused in the meeting.  

 

37. PW-1 did not state before him that “Musstt “X”  complained of 

vomiting and stomach pain and we thought that there is worm in her 

stomach and accordingly we brought medicine from doctor and gave it 

to her but it did not work. Thereafter as per advice of doctor, took her 

for Ultrasound then doctor told us that my sister Musstt “X”  is six 

months pregnant”. 

 

38. PW-2, Nurul Islam did not state before him that “from  the 

meeting Musstt “X”  took me to the house of accused. At that time, 

other person also followed them. On reaching the house of accused we 

noticed the accused coming out of the house and then, Musstt “X”  

pointed towards the accused and by gesture showed us that accused 

had sexual intercourse with her and thereafter she started crying”. 

 

39. PW-2 also did not state before him that “again we returned back 

to the house of Musstt “X”  where the village meeting was conducted, 

where in presence of villagers, Musstt “X”  again pointed towards the 

accused, but, accused declined to accept”. 

 

40. PW-4, Esob Ali did not state before him that “ they took her to 

the doctor for examination. Doctor conducted USG examination of the 

victim and confirmed that she is pregnant. On query, the victim with 
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gesture expressed that the person who is the cause for her condition 

keeps beard and wear cap. We decided the matter should be informed 

to the elders of the village and accordingly, we called the village 

headman and elders of the village. The elder brothers of the accused 

were also present in the meeting. In the meeting, the victim pointed 

towards the accused being the person who responsible for her 

pregnancy. The victim in the meeting by gestures and signs told us 

that she before commission of sexual intercourse by the accused 

requested the accused not to commit such thing, but , the accused 

rapped her by putting her in fear of death. The elder brother of 

accused requested us not to file criminal case and proposed that they 

will try to settle the matter. After two days, again the village headman 

and elders of the village in a meeting asked the victim repeatedly about 

the person due to whom she became pregnant. The victim on all 

occasions, pointed towards the accused”. 

 

41. PW-8, Rashidon Nessa did not state before him that “After 

coming to know that she is pregnant, I angrily questioned, her, Then, 

she with gestures showed holding by her neck and thereafter, she 

make gesture of beard and cap, We called a village meeting, In the 

meeting, my daughter was present. On questioning by the members of 

the meeting, she led everybody including Gaonburha to the house of 

accused Ainul. She pointed towards the accused, The villagers after 

pointing by the victim towards the accused, questioned the accused, 

but, he denied relation with the victim. Later on, my daughter gave 

birth to a male child”. 

 

42. He did not take victim with him into the house of the accused. 

After submitting charge sheet, victim begotten a child. 

 

43. In the process of separating grains from chaffs, it appears that 

PW-1 stated that Mustt. X informed them that due to the accused she 
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became pregnant. A meeting was called in the village and in the 

meeting also she pointed towards the accused for her pregnancy. PW-2 

being Gaonbura in his evidence stated that the family members of 

Mustt. X two years back came to know after examination by doctor that 

Mustt. X is pregnant of six months at that time. A meeting was called in 

the village. Villagers gathered. Mustt. X pointed towards the accused by 

gesture shown them that accused had sexual intercourse with her and 

thereafter she started crying. Yasin Ali being the father of the victim as 

PW-3 stated that Mustt. X gave birth to a child from the side of 

accused Ainul. A meeting took place in the village around 2/3 years 

back, in the meeting Mustt. X pointed towards the house of accused 

and also pointed towards the accused. Md. Isab Ali, the informant of 

the case as PW-4 stated that they noticed that the abdomen of his 

sister is becoming large and on query, she with signs and gestures 

expressed that she is pregnant. Then they took her to the doctor for 

examination. Doctor confirmed that she is pregnant. They called a 

meeting. In the meeting the victim pointed towards the accused being 

the person who is responsible for her pregnancy. The victim in the 

meeting by gestures and signs told them that she before commission of 

sexual intercourse by the accused requested the accused not to commit 

such thing, but the accused raped her by putting her in fear of death. 

He has also tendered his statements made before Magistrate marking 

as Ext.2 and going through the said statements it appears that his 

evidence is fully corroborative with his previous statement made before 

the Magistrate. PW-6 (M/O) in her evidence stated that on 02.05.2017, 

she examined the victim and during examination it was found that the 

victim was carrying pregnancy of 6 ½ months. PW-7 who although 

turned hostile but stated that he heard from others that Mustt. X was 

raped by accused. Roshidon Nessa being the mother of the victim as 

PW-8 stated that victim was taken to the doctor and after examination, 

doctor confirmed that the victim was pregnant. They called a village 

meeting. In the meeting, her daughter was present and on questioning 
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by the members of the meeting, she pointed towards the accused. She 

was present in that meeting. 

 

44. The above ratio of the evidence of PW-1 to 4,6 and 8 are going 

to show that each of them are corroborative to each other that the 

victim was medically examined and it was confirmed that the victim 

was carrying pregnancy of six months. As such a village meeting had 

been called and in the meeting, on query the victim by gesture pointed 

towards the accused. PW-4 further stated that the victim by gesture 

and signs told them that she before commission of sexual intercourse 

by the accused requested the accused not to commit such thing but 

the accused raped her by putting her in fear of death. PW-6 being the 

doctor who had examined the victim in her evidence stated that at the 

time of examination of the victim, it was found that the victim was 

carrying pregnancy of 6 ½ months.  

 

45. The above piece of evidence of PW-1 to 4, 6 and 8 remained 

totally unrebutted and unshaken, which lends support to the evidence 

of the victim in toto. However, defence cross examined all the PWs 

very elaborately to the extent possible and also able to bring some 

contradictions/discrepancies . 

 

46. In the case of Leela Ram-Vs- State of Haryana reported in AIR 

1999 SC 3717, the Hon’ble Supreme Court held a follows: 

 

  “There is bound to be some discrepancies between the narration 

of different witnesses when they speak on details and unless the 

contradictions are of a material dimension, the same should not be 

used to jettison the evidence in its entirety. Incidentally, 

corroboration of evidence with mathematical niceties cannot be 

expected in criminal cases.” 
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47. Although defence brought on record some contradictions/ 

discrepancies which are also got confirmed by the I/O. But those 

contradictions are not at all touching the material facts of the case in 

hand and as such those contradictions not being material 

contradictions, can be overlooked. 

 

48. However, ntending to shake the credibility of the evidence of 

PW-3 (father of the victim), PW-4 (brother of the victim) and PW-8 

(mother of the victim),defence by cross examining PW-3 brought on 

record that Faijul is his nephew who filed a case against the accused 

and five others regarding marpit and the same is pending for disposal. 

PW-4 during cross examination stated that Faijul Islam is his distant 

brother and he does not know whether Faijul Islam lodged a case 

against the accused and his brothers. He knows that the land upon 

which the accused are residing purchased by his predecessors from 

their relative earlier. PW-8 during cross examination stated that 

previously accused filed a case against them involving landed property. 

 

49. But PW-3 being the head of his family, has very categorically 

confirmed in his evidence that the said case was relating to landed 

property. So, it is apparent that the earlier case (which is civil in 

nature) with the accused is not with the family of the victim rather it is 

with their relative Faijul who is neither informant nor a witness of this 

case in the one hand. On the other hand, if it is considered that there 

was previous grudge (for the sake of argument) then also the grudge 

would be of the accused because the earlier case had been filed 

against the accused. So, in that view of the matter also, it is the 

accused who might act on grudge against the extended family of Faijul 

but not the victim who is a specially able person and such kind of 

persons hardly bear any enmity with anyone in the society save and 

except against his/her aggressor (if any). Consequently attempt of 

defence is not yielded. 
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50. On the contrary evidence of PWs-3,4 and 8 found corroborative 

with the evidence of PWs-1,2,6.  and also from the hostile witness PW-

7. As such there is no reason to disbelieve the evidence of PWs- 3,4 

and  too. Similarly evidence of PWs-1 and 2 also gets corroboration 

from the evidence of other witnesses, so, their evidence also found 

creditworthy on the touchstone of veracity.  

 

51. So far competency of the victim herein this case as a witness is 

concerned, Section 119 of the Evidence Act reads as follows: 

 

   119. Witness unable to communicate verbally.- A witness who 

is unable to speak may give his evidence in any other manner in which 

he can make it intelligible, as by writing or by signs: but such writing 

must be written and the signs made in the open Court, evidence so 

given shall be deemed to be oral evidence. 

      Provided that if the witness is unable to communicate verbally, the 

Court shall take the assistance of an interpreter or a special educator in 

recording the statement, and such statements shall be video graphed. 

 

52. From the above provision of the Evidence Act, it appears that 

the victim of this case although cannot speak but she is a competent 

witness and her evidence by sign and gesture is to be considered as 

her oral evidence. 

 

53. The mandate of Sec.119 of the Evidence Act, is to record the 

evidence of witness unable to communicate verbally with the 

assistance of an interpreter or a special educator. Herein this case 

special educator has been summoned and as CW-1 and he has stated 

that unless a person attends school of formal education, it would not 

be possible on the part of the special educator to understand the sign 

and gestures of such person. So, giving all endeavor, evidence of the 
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victim has been recorded in the Court which is very distinct and clear 

and without any ambiguity. Hence, the evidence of the victim so 

recorded, can be considered as her oral evidence.    

 

54. In the case of State of Orissa-Vs- Damburu Naiko and another 

reported in AIR 1992 SC 1161, the Hon’ble Supreme Court held that: 

  “It is not necessary that there would be corroboration to the 

evidence of the victim of rape. If her evidence inspires confidence to be 

truthful that itself would be sufficient to convict the accused. We need 

not see corroboration to the evidence of PW-1. She was a simple 

village girl and she will not leave out her own assailants and implicate 

falsely other innocent persons with the allegations that she was raped 

by them.” 

 

55. In the case of Gurmit Singh (supra), the Hon’ble Apex Court also 

held that: 

  “If evidence of the prosecutrix inspires confidence, it 

must be relied upon without seeking corroboration of her statement in 

material particulars. If for some reason the court finds it difficult to 

place implicit reliance on her testimony, it may look for evidence which 

may lend assurance to her testimony, short of corroboration required in 

the case of an accomplice. The testimony of the prosecutrix must be 

appreciated in the background of the entire case and the trial court 

must be alive to its responsibility and be sensitive while dealing with 

cases involving sexual molestations.” 

56. In the present case evidence of the victim is remained totally 

unshaken and her evidence is also fully corroborated by other PWs 

including the doctor who examined the victim. That apart during 

examination u/s.313 Cr.P.C, accused while confronting the implicating 

part of the evidence, has admitted the same, which also lends support 

to the evidence of the victim and on that count DNA test losses it’s 

essence. 
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57. In the case in hand, it is not disputed that the victim is deaf and 

dumb and she cannot speak. So, giving express consent does not arise 

at all under the given facts and circumstances of this case. So, far 

implied consent is concerned, evidence of the victim itself is the best 

explanation in as much as in her evidence before Court she made 

gesture about gagging her mouth by accused putting something over 

her neck and also pressing her breast. So, it is apparent that there was 

no consent for the sexual intercourse from the part of the victim but it 

was forceful. 

 

58. So far argument of the learned counsel for the defence that the 

lodging of FIR in this case is after about seven months from the date of 

alleged rape, which is afterthought one followed by previous grudge in 

respect of land dispute between the parties, is concerned.   

 

59. Hon’ble Supreme Court  in the case of Mukesh and others-Vs- 

State of NCT of Delhi and others reported in (2017) 6 SCC 1 observed 

as under: 

  “49. Delay in setting the law into motion by lodging of complaint 

in Court or FIR at police station is normally viewed by Courts with 

suspicion because there is possibility of concoction of evidence against 

an accused. Therefore, it becomes necessary for the prosecution to 

satisfactorily explain the delay. Whether the delay is so long as to 

throw a cloud of suspicion on the case of the prosecution would 

depend upon a variety of factors. Even a long delay can be condoned if 

the informant has no motive for implicating the accused.”  

 

60. Undisputed fact of the instant case is that the victim is deaf and 

dumb and she cannot speak. Further there is unblemished evidence of 

the victim on record that the accused gagged her mouth and putting 

something over her neck committed rape on her.  PW-4 also 

corroborated the said piece of evidence of the victim stating that the 
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accused committed rape on the victim with threat of dire consequences 

and as such the victim did not disclose the fact of rape out of fear. So, 

the family members of the victim came to know about the fact of rape 

only on enquiry after noticing transformation of the physical change of 

the victim and also getting confirmation after medical examination by 

the doctor followed by identification of the accused in the village 

meeting. So, the delay of lodging ejahar herein this case is 

satisfactorily explained and the I/O also in his evidence very 

categorically stated the reasons of delay in lodging ejahar. Hence, 

lodging ejahar after seven months in this case is not a fatal defect. 

 

61. In view of the discussion what has been made above, no 

hypothesis of innocence of the accused can be drawn out rather than 

the firm conclusion that the prosecution is successful to bring home the 

charge in hand. So, the accused is found guilty for commission of 

offence punishable u/s.376 (2) (j) of IPC and accordingly I held the 

accused guilty and convict the accused Ainul Hoque u/s.376 (2) (j) of 

IPC. 

62. Herein this case during examination u/s.313 Cr.P.C, accused 

stated that he has married the victim few days back and presently 

victim is living with him along with the minor son is concerned, 

evidence  on record it very clear and clinching that on the date of 

incident there was no consent from the part of the victim for sexual 

intercourse rather it was a forceful rape without any consent and as 

such the offence of rape had been completed on the date of incident 

itself and same cannot be absolved after marrying the victim at the 

concluding stage of this trial.     

 

63. I have considered the provision of Sec.360 Cr.P.C and Section 

3/4 of the Probation of Offenders Act. Considering the attending facts 

and circumstances of the case in hand, the fact that the victim is a 

special able girl, gravity of the offence and it’s social impacts so also 
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desperate conduct of the accused in commission of such a heinous 

offence with a helpless girl, I am not inclined to extend the benefit of 

Probation of Offenders Act or benefit u/s.360 Cr.P.C to the accused. 

 

Sentence Hearing. 

 

64. Heard the accused u/s. 235(2) Cr.P.C on the point of sentence. 

He has prayed for lenient punishment because, with whom he has 

committed the offence of rape is married with him followed by a village 

meeting with the intervention of the village elders. The victim and her 

minor son are presently living at his residence. He has earlier married 

and four children out of his 1st marriage are there and they are also 

living with him and he has the responsibility to maintain his both the 

wives and five children who are minor in age. He will also keep the 

victim and the minor son with him till his last breath and he will 

maintain them. 

 

65. Having considered all the attending facts and circumstances of 

the case in hand and also the mitigating circumstances of the case and 

the punishment prescribed in Section 376 (2) (j) of IPC accused Ainul 

Hoque is sentenced to undergo rigorous imprisonment for a term of 10 

years (Ten years) which the minimum sentence prescribed u/s.376 (2) 

(j) of IPC and to pay fine of Rs.10,000/- i/d simple imprisonment for 3 

(Three) months, which in my considered opinion will meet the ends of 

justice. On payment of the fine amount, same shall be paid to the 

victim. 

 

66. The period of detention, if any, undergone by accused during 

the course of investigation, inquiry or trial shall be set off from the total 

sentence u/s.428 Cr.P.C. 

 

67. Bail bond of accused Ainul Haque stands cancelled. Issue jail 

warrant. 
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68. Let a free certified copy of the judgment be furnished to 

accused person in compliance with the provision laid down under 

section 363 Cr.P.C. Accused is informed about his right of appeal 

against the conviction and sentence of this Court. 

69. Let a copy of this judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur in compliance with the provision laid down 

u/s.365 Cr.P.C. 

70. Rape of a girl child has a greater traumatic effect which often 

persists throughout her life leading to various disorders, both physical 

and psychological. The effects of rape on the victim are multi 

dimensional. She would be looked down upon by the society including 

her own family, relatives, friends and neighbours. Family honour would 

be at stake leading to uncertainty in respect of the future of her 

brothers and sisters, if any. Thus rape would almost inevitably and 

invariably result in mental torture and suffering to the victim. The 

younger the victim, the greater the repercussions of the offence. 

71. Having said so also, I am of the considered opinion that the 

victim of this case in hand deserves no rehabilitation because of the 

fact that the accused has accepted her recently and presently she is 

living with the accused with her minor son. 

72. Judgment is pronounced and delivered in presence of accused, 

preparing on separate sheets and tagged with the case record. 

73. Let the case record be consigned to the record room after 

completing the formalities. 

74. Given under my hand and seal of this Court on this 27th day of 

June,2022 at Sonitpur, Tezpur 

 

  

       S.K. Ghosh, AJS 

      Additional Sessions Judge(FTC) 

       Sonitpur, Tezpur. 


